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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
CARPENTER PAPER COMPANY 
a corporation, 
Plaintiff & Resporrlent, 
va, 
' NILLIAM R. BRANNOCK, dba 
Bill's Dairy Queen, 
Defendant & Appellant, 
VI. 
CLIFFORD VV EBB, 
Third- Party Defendant. 
~RlEF OF APPELLANT 
CASE 
No.~ 
O;fp 'J.. 7 
Appeal from the Judgment of the Third District 
Court for Salt Lake County, Honorable Marcellus 
K. Snow, Judge. 
Louis lv'I. Haynie 
351 South State 
Clarence J. Frost 
716 Newhouse Building 
Salt Lake City, Utah 
Attorney for Appellant 
Salt Lake City, Utah 
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IN THE SUPREME COURT OF THE 
STATE OF UTAH 
-----oooOOOooo-----
CARPENTER PAPER COl\WANY 
a corporation, 
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vs. 
WILLIAM R. ~BRANNOCK, dba 
Bill's Dairy Queen, 
Defendant & Appellant, 
vs. 
CLIFFORD WEBB, · 
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STATEMENT OF TIDB CASE 
This is an action to recover $1. D:t2., 56 
for paper and supplies allegedly sold to 
defendant between January 1. 1959. and 
Octct~r 31,. 1960. 
DISPOSITION IN LOVi!ER COURT 
Case was tried without a jury~ From 
a verdict and judgment for the p!a.i·~r~iff~ 
defendant appeals. 
RELIEF SOUGHT ON APPEAL 
Defendant seeks reversal of the judg-
ment and judgment in his favor as a matter 
of law. 
STATEMENT OF FACTS 
Defendant William R. Brannock is the 
franchise holder for the Dairy Queen 
Company in Salt Lake County and as such 
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leases out different locations to franchise oper-
ators. The defendant temporarily operated one of 
these locations himself known as Bill's Dairy 
Queen, 1521 South State between June 1959, and 
October 30, 1959, at which time he alleges he 
transferred the business to an employee, Clifford 
Webb. The plaintiff is attempting to collec~ for 
materials delivered between November 1, 1959, 
and October 20_. 1961, allegingthat the defendant 
continued to be responsible for the debts. 
POINTS OF ARGUMENT 
POINT I 
Finding #1 is not supported by the evidence. 
POINT II 
Finding #2 is irrelevant and not supported 
by the evidence. 
-2-
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POINT lli 
Finding #3 is not supported by the evid~ace 
and will not sustain the conclusioa of taw 
nor the judgment in this case. 
POINT IV 
The Couri· erred in admitting Exhibit P-1, 
and Exhibits P-4, P-5 and P-6 are 
incompetent to justify the conclusion or judgment. 
Al\GUMENT 
POINT I 
Finding #1 ''That there waa no t£·an.Jfer 
from defendant .Brannock to Webb, defend-
ant's busiress, Bill's Dairy Qp.een 11 is not 
supported by the evidence. 
Ffrst of a!.i it sh~uld be noted that the 
plaintiff did not introduce any evidence what-
soever regarding the issue. In contrast the 
defendant's evidence was as follows: 
1. Clifford Webb, the third party 
-3-
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defendant, testified that he was hired in June, 
1959, (?1. 68, L. 3) as an employee and tha• he 
worked until October, 1960. However, he states 
that changes in their business relation occurred 
in the last part of October, 1959 (pg. 68, L. 18). 
The changes which were made allowed (pg. 71, 
L. 8-15) Clifford Webb to sign all checks, except-
ing one, buy the merchandise (?g. 68) and instead 
of a straight weekly wage, he received the weekly 
wage plus all the profit, if there was any. 
2. Webb handled all the cash, made the 
deposits (Pg. 69, L. 30) (Pg. 71, L. 18-22), the 
checking account was changed; as was the color of 
the checks (Pg. 71, L. 22). Brannock was to 
receive only $150.00 a month and nothing more. 
(Pg. 72, L. 18-23) 
-4-
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3. Mr. vvebb further testified that 
he listed the plaintiff's debt on his bank-
rugtcy schedule prior to the filing ~f this 
action indicating that he felt he w~s respons-
ible for the obligation Cf g·. 30, L~ 1-13). 
4. Eugene Stanger, a pubiic account-
ant,. iestified of a conversation between 
Brannock, Webb and himself during which 
Mr. \;Vebb and Mr. Brc.nrock agreed that 'I. 
'i-i ebb would take over the ope::--:.~:ion of the 
business and run it as the owner (Pg. 93, 
L. la-30). Mr. Stanger stated that Brannock •. 
was to receive $150. 00 to pay for th2 '.lf:is of 
the equipment and property he had and that 
Webb would receive the profits (Pg. 94, L. 
1-12 ). vvebb err1ployed Stanger to take care 
-5-
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of his accounting and afterwards paid him. Webb 
further listed Stanger as a creditor in his bank-
ruptcy schedule prior to the commencement of 
the action (Pg. 94, L. 13- 30). 
5. Ken Borg, a supplier of Mr. \Vebb, 
testified that he personally asked vVebb at the 
time of the transfer of the business if he under-
stood "that from this moment on everything you 
take in is yours, and if you lose, it's your loss? 0 
to which Webb replied, "Yes Sir, I do." (Pg. 100 
L. 9-14). ·webb also listed the Dairy Maid Ice 
Cream Mix as a creditor (Pg. 100, L. 14-17). 
6. Further, Mr. Brannock testified that 
commencing November 1, 1959, Webb was to pay 
all taxes, licenses, help, suppliers, everything, 
(P. 106, L. 12-13), and that he, Brannock, was 
to receive a flat $150 ·. for the use of his equip-
-6-
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ment. Brannock also reiterated the change in 
the business after November 1lr 1959. After 
this date 'Vv ebb had complete charge of hiring 
and firinglr counted and deposited the money., 
and kept track of sales (Pg. 107-108). 
POINT II 
Finding #2., "That there was no notice., actual 
or constructive, of a contemplated transfer of 
defendant's business fron1 defendant Brannock 
to Webb", is irrelevant and not supported by 
the evidence. 
Whether or not there was notice of a con-
-
temp lated transfer is not a proper finding for 
the conclusion nor the judgment. What the 
parties projected for the future, or what they 
thought., has no bearing on the action. What 
they did is material. Finding #2 should., there-
fore, be struck as not being a proper foundation 
for the conclusion o:r judgment. 
-7-
l 
-~ 
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We should, however. call to the Court's 
attention the notice plaintiff had of an actual 
transfer. Plaintiff was aware of the type of 
business Brannock operated and knew that the 
franchise operators changed frequently. Brow~ 
the Divisional Manager of Carpenter P2per, 
stated his company had done business fo!" four 
or five years in an annual amount that could 
reach $35, 000 with the defendant and his fran-
chise operators (P. 33, L. 14-30, Exhibit D-2, 
and Pg. 26, L. 14-25). Mr. Brown further 
states that he knew of a change in the early part 
of 1959 of the operator of Bill's Dairy Queen 
(Pg. 27, L~ l-10), and Mr. Hyde, plaintiff's 
operationaL manager, after denying that he knew 
of a subsequent transfer of this same business 
in November of 1960, finally admitted that he 
-8-
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did know about the transfer (Pg. 50, L. 51). 
And in spite of this notice of this transfer 
to Hi Jinks Company, sales and delive:rEs 
after November, 1960, were still carried on 
the same ledger card (Exhibit P-1) under the 
name of Brannock Dairy Queen. 
Mr. Brown further stated that he knew ·Mr. 
Brannock was not personally responsible for 
the payment of supplies delivered to the fran-
chise dealers of Dairy Queen and indicated 
that he thought there were probably eighteen 
accounts in Salt Lake County (Pg. 38, L. 3-21). 
At the time of the transfer from Bill 
Brannock to Clifford Webb on or about November 
1, 1959. Brannock paid the existing account in 
fulL Mr. Hyde, plaintiff's operational man-
ager, admitted the plaintiff received a check 
-9-
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signed by Mrs. Brannock paying off the account 
as of November 1, 1959. (Pg. 45 and 46, Exhibit 
D-7) 
Immediately after the transfer between Webb 
and Brannock, the plaintiff put the third party 
defendant Webb on a COD basis (Page 79, L. 1-7). 
AU other payments received on this account there-
after were made by Clifford \Vebb on checks of 
a different color and signed by himself (Pg. 46, 
47, and 48, Exhibits D-8, 10, 11, 12, 13, 14, 
and 15l and all of these payments were credited 
to the Dairy Queen Account (P. 55, L. 15 to P. 
56, L. 27). 
In addition, on the payments made by \V ebb 
there were no discounts given by the plaintiff as 
they were not paid on time (Pg. 4 7, L. 1 0-18). 
Mr. Brown, plaintiff's divisional manager, 
-10-
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wrote a letter dated February 13. 1961. to his 
Executive Office in which he indicated Bill 
Brannock clain .. ed last year he had notified them 
he was not responsible for the account. Brown 
further indicated that Brannock first made this 
claim in the early spring of 1961 (Pg. 60. L. 
16 to Pg. 64. L. 4) •. 
However. it appears without question that 
Hyde. the plaintiff's operational manager. 
was aware prior to April 28, 1960. that 
Clifford VJebb was running the business at 
1421 South State as is evidenced by a letter 
dated November 7. 1960. to Mr. Brannock. 
Exhibit D- 9. This letter acknowledged notice 
that Bill's Dairy Queen had been sold to Hi Jinks 
(even though business done with Hi Jinks was 
billed on the original ledger in December.) and 
-11-
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moreimportant, admitted in April of 1960 that 
he called to see who was operating Bill's Dairy 
Quee-n. Although he further indicated he was 
advised that Brannock would be responsible for 
the debt, he never mentioned this conversation 
once in any of his testimony; and in spite of this 
icquiey and the attendant changes in payment of 
the account in full by Brannock, the placing of 
Webb on a C. 0. D. basis, the change in not taking 
advantage of discounts by \Vebb, change in signa-
ture and color of checks coupled with the plaintiffs 
knowledge of the franchise plan of Brannock's 
business, Hyde still maintains that he had no 
notice (Pg. 47 .. L. 10 to Pg. 48, L. 6). 
It is inconceivable that a large firm such as 
-the plaintiff with well trained men such as Brown 
and Hyde were unaware of the transfer of the 
-12-
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business from Brannock to Webb. If they did 
not know. they should have known. As counsel 
for defendant stated (Pg. 64. L. 21) ffln 
criminal as well as in civil affairs every man 
is presumed to know everything that he can 
learn on inquiry when he has facts in his 
possession which suggest an inquiry." The only 
conclusion that appears reasonable is that the 
plaintiff knew the business was transferred 
to Webb and they looked to him until they found 
he was insolvent and unable to pay. And in 
an effort to minimize its loss. it turns to 
Brannock. As late as February 13. 1961, as 
shown by the last lines of paragraph 1 of 
Exhibit D-16, Brown was going to sue Brannock 
and the "fellow who was operating the Dairy 
~ueen. " (Emphasis added) 
-13-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
POINT lli 
Finding #3, "Defendant \Villiam R. Brannock is· 
indebted to plaintiff for goods sold and delivered 
in the amount of $1, 022.56. "is not supported by 
the evidence and will not sustain the conclusion 
of law nor the judgment in this case. 
The plaintiff offered four Exhibits P-1, P-4, 
P- 5 and P- 6 upon which they apparently attempt 
to justify finding #3. P-1 consisted of three ledgeJ 
sheets with no less than four different typewritten 
names on the ledger. In fact each of the three 
pages has a different name. Each of the names 
on the sides of the ledger has been erased and 
written over or obliterated except side 3. The 
names added or changed have never been identi-
fied. The record is blank as to who wrote these 
names. The significant aspect of these multiple 
names is that not one of them is the name of the 
account which Mr. Brown, the division manager, 
-14-
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opened with Mr. Brannock (Bill's Dairy Queen) 
(Pg. 26, L. 22- 30). This is all indicative that 
different people were operating the Dairy Queen 
at 1521 South State Street. and the plaintiff 
knew it. Sides 4 and 5 of Exhibit P-1 have 
names which have been erased or obliterated 
and no evidence in the record indicating whose 
names they might be. whether they were changed 
before or after the entries were made on the 
ledgers. On sides 1 and 2, the same objection 
is made as to the names written over the type-
written names. and Mr. Hyde stated the first 
page of the ledger is missing. (p.g:. 43, L. 7-11). 
The exhibit does not have sufficient probative 
value to justify a finding that the defendant was 
responsible for the obligation. 
' Exhibit P-4 is of no value to show the 
-15-
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defendant was indebted to the plaintiff as it is 
nothing but a blank form. 
Exhibit P- 5 is a shipping order made out to 
Bill's Dairy Queen; and although Mr. Hyde says 
this amount is represented on Exhibit P-1, there 
is not one name on any side of the three ledger 
sheets which corresponds with the name on the 
Exhibit. Exhibit P-5 further has a salesman's 
name "Moreland" written on it, but he was never 
mentioned by the plaintiff as even working for the 
plaintiff. The handwriting on P-5 was never 
identified, and plaintiff's operational manager 
admitted that there is nothing on the order show-
ing it was Bill Brannock's Dairy Queen (pg. 43, 
L. 2'8 to Pg. 44, L. 1). 
Exhibit P-6 is a delivery copy of the ship-
ping order and is a carbon of part of the original 
-16-
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order. No one testified that this particular 
order was delivered to 1521 South State or if it 
were delivered at all. There is a name ack-
nowledging receipt. which looked to Hyde as 
J. or L. Webb. (pg. 42, L. 17 to pg. 43. L. 2). 
However, there is no company name, and Hyde 
was unable to identify the signature. This was 
the only order presented; and although Hyde 
stated there were others. they are not before 
the Court. And if these exist, we must con-
clude that they are similar to Exhibits P-5 and 
P- 6 and. therefore. incompetent. 
All these exhibits are irrelevant and in-
sufficient to sustain the proposition that the 
defendant William R. Brannock is indebted to 
the plaintiff in the amount of $1. 022.56. There 
is insufficient probative value upon which to 
-17-
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base a conclusion or a judgment. 
POINT IV 
The Court erred in admitting Exhibit P-1 (ledger 
sheets),and Exhibits P-4, P-5 and P-6 are in-
competent to justify the conclusion or judgment. 
The ledger sheets were never identified 
properly. Plaintiff's divisional manager Brown 
attempted to identify the ledger, Exhibit P-1. 
His duties were never described nor brought out 
by plaintiff's counsel and under Voir Dire exam in-
ation by defendant's counsel. Brown admitted 
that he had nothing to do with the bookkeeping 
and that his only connection was that he handled 
them or looked at them occasionally as division 
manager, where an account became delinquent, 
(Pg. 28, L. 16 to Pg. 29, L. 11). The case of 
Gough vs. Security Trust and Savings Bank of 
San Diego, 327 P. 2d 355, July 11, 1958, sets 
-18-
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out in general the requirement for admission 
of business. re.corde. 
"Foundation which must be laid for the 
admission into evidence of business records 
is: (1) The books or records are books of 
account; (2) Kept in the regular course of 
business; (3) The business is of a character 
in which it is proper and customary to keep 
such books; (4) The entries are either 
original entries or the first permanent 
entries of the transaction; (5) Made at 
the tir:1e or within a re:lsonable proximity 
to the time of the transaction; and (6) 
the persons making them had personal 
knowledge from a report regularly made 
to him by some person employed in the 
business whose duty it was to make the 
same in the regular course of business. n 
It is apparent that Mr. Brown was in cap-
able and unqualified to lay a proper foundation 
to admit this exhibit. 
Mr. Hyde did not lay a proper foundation 
for Exhibit P-1. vVhile he did say the ledgers 
were kept under his supervision (Pg. 19~ L. 18), 
-19-
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he said absolutely nothiRg as to how they were 
kept. when they were posted, whether or not 
they were original entries or the first permanent 
entry. It is true Mr. Hyde testified to some 
length as to the procedure an order goes through 
in the plaintiff's operation (Pg. 40, L. 17 to Pg. 
41, L. !), but nothing was said how and when the 
invoicing occurred or who did it nor how he knew 
that the invoicing was done. For example at the 
conclusion of the description above. he concludes: 
"A signature obtained that those items 
have been delivered to that address and 
that account. The re(!eiving copy returned 
to the warehouse, where it's matched up 
with the original and then returned to the 
office for iavoicing • ., 
That's the -end, no explanation at an as to how the 
orders are invoiced, except they were under 
Mr. Byde's s-upervision. 
-2t)-
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It is submitted that this is no foundation 
at all. especia Uy in light of the confusion 
surrounding the different names on the exhibits 
themselves. Exhibit P-4 is a blank order arrl 
has no value. Exhibits P-5 and P-6 are also 
~uaU.y incompetent and a ltbough no objection 
was made to their introduction., this does not 
change their lack "f probative value. Charles 
T. 1\llcCormicks Handbook of the Law of 
Evidence, Sectim 54, Page 127 states: 
"Relevancy and probative worth. how'"" 
eve!"# stand on a different footing. If 
the evidence has no probative force or 
insufficient probative value to sustain 
the proposition for which it is offered. 
the want of objection adds nothing to 
itiJ \\Orthf and it will not support a 
finding. It is still irrelevant or 
insufficient. * * *" 
SUMMARY AND CONCLUSION 
The record speaks for itself: It is obvious 
-21-
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that Brannock hired Webb as an employee but 
that this relationship was changed by a transfer 
to Webb. Admittedly the change was accomplished 
in an unbusiness-like fashion, but it was com-
pleted,and both parties admit the basic arrange-
ments -That Webb was to operate the business 
and-any profits were to be his; Brannock was only 
to receive $150. 00 per month for the use Gf his 
equipment. 
Next, the plaintiff was aware of this transfer. 
Exhibits D-9 and D-16 indicate that both Hyde and 
Brown had discussions with Brannock as to who 
was running the Dairy Queen. And although both 
exhibits apparently contain mate rial favorable 
to their contention, neither Brown nor Hyde men-
tions these conversations and the memo mentioned 
in Exhibit D-16 was never produced. In fact both 
-22-
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parties deny any knowledge of vVebb, the third 
party defendant.as running the businesR. These 
facts together with the business practice and 
constructive notice set out in the brief draw 
one to the inescapable conclusion that the 
plaintiff knew of this transfer; or if it didn't. 
it should have known. In any event, the plain-
tiff's second finding is not material as it 
relates to matters not within the iss~es of 
thia case. 
The plaintiff failed completely to show 
that Bili Brannock or anyone else received the 
merchandise which represents the amount for 
v.hich it is suing. Brown and Hyde were the 
only 'A'itnesses. and they were only able to testi-
by as to general principles of operation of the 
plaintiff. No testimony was received as to who 
-23-
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solicited the .orders, who delivered, who received 
them or where they were delivered. The ledger 
sheet which was introduced has several names 
on it and was never properly identified. The 
nam,e ·on the shipping order did not agree with 
any of the names on the ledger, and yet there was 
no testimony--attempting to explain the difference. 
The only proof that was offered that impli-
cates the defendant are the statements of Hyde 
and Brown that he owes it. This is not sufficient. 
The defendant submits that the plaintiff 
failed to -carry its burden of establishing a cause 
of a-ction against the defendant, that the findings 
and conclusions are not supported by the evidence, 
and that the judgment entered itt the Dietrict 
Court should be reversed. 
Respectfully submitted, 
CLARENCE J. FROST 
-24- Attorney for Appellant 
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